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PURPOSE 

1. This Memorandum has been prepared by the Scottish Government on behalf of Jamie 
McGrigor MSP, the member in charge of the Bill.  Its purpose is to assist consideration by the 
Subordinate Legislation Committee, in accordance with Rule 9.6.2 of the Standing Orders, of 
provisions in the Scottish Register of Tartans Bill conferring powers to make subordinate 
legislation. It describes the purpose of each such provision and explains why the matter is to be 
left to subordinate legislation. This Memorandum should be read in conjunction with the 
Explanatory Notes and the Policy and Financial Memoranda for the Bill.  

OUTLINE OF THE BILL  

2. The Bill will create a Register of tartans to become a national repository of both existing 
records of current and historical tartan designs; and to enable registration of new tartan designs. 
The Register will be an online database accessible to the public by way of a website and will 
help to promote interest in tartan in Scotland and worldwide by providing a single national focus 
for tartan in Scotland. The Register will also provide a link between the public and the tartan 
manufacturing industry in Scotland which, it is hoped, will capitalise on the raised interest in, 
and profile of, tartan the Register will generate.  

3. A Keeper of the Scottish Register of Tartans will oversee the operation of the Register, 
including determining applications for registration of new tartans. In running the Register, the 
Keeper will consult and engage sources of tartan expertise and other expertise as necessary. The 
functions of the Keeper of the Scottish Register of Tartans will be conferred upon the Keeper of 
the Records of Scotland who heads the National Archives of Scotland. This will utilise existing 
public sector resources and expertise to set up and run the Scottish Register of Tartans and avoid 
the need to create an additional public body or an additional public appointment. 

KEY PROVISIONS  

4. The key provisions of the Bill are to: 

• create a publicly held and maintained Register of tartans;  

• set up a system for registering new tartan designs;  
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• provide a statutory definition of tartan for the purposes of the operation of the 
Register; 

• confer on the Keeper of the Records of Scotland the functions of keeping and 
maintaining the Register and overseeing the registration of new tartan designs; and 

• provide the Scottish Ministers with a power to specify by order fees for services 
provided in relation to the Register such as registration of new tartans and provision 
of copy material from the Register.   

SUBORDINATE LEGISLATIVE POWERS – OUTLINE  

5. The Bill confers 3 powers to make subordinate legislation. First, it provides that fees 
payable in respect of matters relating to the Register are to be specified in an order made by the 
Scottish Ministers. Some of these matters are specified in the Bill, for example the provision of 
copy documentation from the Register, access to the documents and records that underpin the 
Register and provision of duplicate certificates of registration. This power also enables Scottish 
Ministers to specify other matters for which fees may be charged, and the level of such fees. Any 
order specifying fees or chargeable matters is to be made after consultation with the Keeper of 
the Scottish Register of Tartans. 

6. Second, the Bill confers a power to make a limited range of ancillary provision. 

7. Third, the Scottish Minister have a standard commencement order-making power. 

APPROACH TO THE DELEGATED POWERS MEMORANDUM 

8. This memorandum sets out–– 

• the person upon whom the power to make subordinate legislation is conferred and 
the form in which the power is to be exercised; 

• why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision; and 

• the parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject, if any. 

APPROACH TO USE OF DELEGATED POWERS 

9. The Bill contains a small number of delegated power provisions which are explained in 
more detail below. In supporting Mr McGrigor in the preparation of the Bill, the Scottish 
Government, when deciding whether provision should be made in subordinate legislation rather 
than on the face of the Bill, has had regard to: 

• the need to strike the right balance between the importance of the issue, and 
providing flexibility to respond to changing circumstances quickly in and in the light 
of experience without the need for primary legislation; 

• the need to make proper use of valuable Parliamentary time; 
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• the need for detailed administrative arrangements to be kept up to date within the 
basic structures and principles set out in the primary legislation; and 

• the likely frequency of amendment and the need to anticipate the unexpected which 
might otherwise frustrate the purpose of the provision in primary legislation 
approved by the Parliament. 

10. In addition to the powers outlined below, section 4(3)(f) of the Bill also contains 
provision for the Keeper of the Scottish Register of Tartans to issue guidance on, or in 
connection with the Register. It is considered that this is of an executive and administrative 
nature rather than a legislative nature. As such it is not detailed in this memorandum. 

SUBORDINATE LEGISLATIVE POWERS – DETAIL 

Section 14 – Fees 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution procedure 

11. This section contains provision for Scottish Ministers to set the fees payable for matters 
relating to the Register.  These are matters specified in the Bill as ones in respect of which a fee 
is payable.  In addition, subsection (1)(b) enables Scottish Ministers to specify by order further 
matters in respect of which a fee is payable, and to specify the level of fees for those matters. 
The section specifies that fees will be made by order made by statutory instrument subject to 
annulment in pursuance of a resolution of the Scottish Parliament, and after consultation with the 
Keeper. Subsection (5) gives the Keeper a discretion to waive fees in certain circumstances, 
where Ministers have agreed.  

Reason for taking power 

12. To make the Register widely accessible, searching, viewing and downloading basic 
information will be free of charge. There will, however, be a charge for registering a new tartan 
in the Register and for seeking amendment of an entry in the Register. There will also be a 
charge for other services provided to the public in relation to the Register, including provision of 
copy documentation from the Register, access to the documents and records that underpin the 
Register and provision of duplicate certificates of registration.  

13. Charging is a means to recover the whole or part of the costs of providing a registration 
service. In this instance, charging will recover part of the costs of running the Register. Charging 
for registration will also help ensure applications for registration are genuine, and deter 
inappropriate, frivolous or vexatious registrations. Fees collected for tartan registration and the 
provision of other services in relation to the Register will be used to offset the running costs of 
the Register.  

14. The scope and level of fees will take account of guidance on fees and charging in the 
Scottish Public Finance Manual including: clearly defining charges; charging at a realistic and 
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objective level; routinely monitoring and reviewing charging levels to ensure they are 
appropriate; and appropriate recording and accounting for fee income from charging.   

15. It is considered appropriate that provision is made for a power to set fees by subordinate 
legislation as this is an administrative matter which should not occupy valuable parliamentary 
time, and because the fees will require to be kept under review and adjusted when appropriate. 
Primary legislation is not and should not be used to effect such variation.   

16. The reason for the power to specify chargeable matters additional to those set out in the 
Bill is to enable an element of cost-recovery to be identified and implemented in response to the 
operation of the Register over time. Time and the experience of running and maintaining the 
Register could lead to the identification of new, enhanced or alternative ways of operating the 
Register not envisaged in the Bill and for which a charge is apt.   

Choice of procedure 

17. Orders made under this section will be subject to negative resolution procedure. Given 
that such an order will be uncontroversial and administrative in nature it is considered that 
negative resolution procedure is appropriate. 

18. The negative resolution procedure is further considered, over affirmative procedure, to 
offer an appropriate balance between, on the one hand, expedition and the proper use of 
Parliamentary time in relation to what is likely to be frequent, minor and uncontroversial changes 
to fees and, on the other, the need for Parliamentary scrutiny to ensure fairness and transparency 
in setting fees, which negative procedure affords. 

Section 16 - Ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution procedure (or, where an order textually 

amends primary legislation, affirmative resolution procedure) 

19. Section 16 gives the Scottish Ministers a power to make, by order, consequential or 
incidental provision, as they consider necessary or expedient, for the purposes of, in consequence 
of, or to give full effect to any provision of the Bill.  

Reason for taking power 

20. The purpose of this provision is to create a power for the Scottish Ministers to act upon 
any unforeseen changes or circumstances which could not be accounted for or reasonably 
anticipated during the preparation of the Bill.   

Choice of procedure 

21. An Order under this section is subject to negative resolution procedure in the Scottish 
Parliament, except in cases where it textually amends an Act, when the affirmative procedure is 
applicable. 
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22. The powers contained within this section give the Scottish Ministers the power to add to 
the substance of the Bill (but only in so far as can be done in a consequential or incidental 
manner). The intention is to allow the Scottish Ministers to make changes which are required to 
ensure the Register is capable of being used efficiently and effectively in accordance with 
section 4. In light of the fact that these powers are intended only for consequential or incidental 
purposes, it is considered that negative resolution procedure is appropriate, except where an 
order amends primary legislation, in which case affirmative procedure is considered appropriate 
to allow a higher level of parliamentary scrutiny. 

Section 18 – Short Title and commencement 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: None 

23. Section 18 gives the Scottish Ministers power to commence provisions of the Bill by 
order. 

24. As the order will only bring into force the provisions of the Bill which will have already 
been approved by Parliament, it not considered that there is a need for Parliamentary procedure. 
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